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Arising out of Order-in-Original No. AC/02/Div-11/2016-17 f=ifa: 28/4/2017 issued by
Asst.Commissioner, Central Tax, Ahmedabad-South :

g arfierdt @ wm wd war Name & Address of the Appel ant / Respondent
M/s Bodal Chemicals Ltd.
~ Ahmedabad

P @fie 3w e TSY W omidIg o awal § @ 9% g anew & aRy ZenRefy AR gae e wam sfw @
e A YT e TRE B} Wl B

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

HRA WRBR BT ARG SaE b
Revision application to Government of india :

(1) e SeaTeA Yo AR, 1994 @ ERT SR Al gaTg AT A B AN A qaTan O B JU-El A def G
@ aferfa gderT e A AR, TRT WRPR, R e, ore B el AfTer, Shigm €u wem, wae At (e
© 110001 BT @ FAH AR

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street. New
Delhi - 110 001 uhider Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) A wE @ Ty @ Ame A o G @l mivan A B ISR @ I HREM H A B Wesni i i
qUErIR ¥ AW @ W g AN A a1 R e an wveR A ge e award # o Reel wosmiR & & W @l ufdia @
3R g8 8

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehous2 ot i0
another factory or from one warehouse to another during the course of processing of the gocds i 2
warehouse or in storage whether in a factory or in a waref-ouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside Indiz of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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@) IRA B arex [l g a1 wewl ¥ P we o Fra @ fafswior A Syt gee dwm e ue g
Ted @ Rae & Aviel § W IRE & are} [ ag @ yew A Faifd 8

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

) Iy goo BT YA BT AT ARG @ arey (e a1 e ®) Mt fea w are g

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3t SeaTe @ IeuTed Yo @ Y @ fu O SEEl BIST WA W S & R U e S g i g
frem @ qafs  snged, o & g wRa o 9wa R o g A fae srfdfaw (7i2) 1098 €I 109 &IV
frges feg U &)

(d)  Credit of any duty allowed to be utilized tawards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) By SeareT Pob @ndiel) fremmed, 2001 & frnt o B siefa fafafdw wom W gu-s &1 aldal i)
U amew @ gfa sy 9 fRefe & A9 A @ MR TE—anew d ardid sy @ di-dl ufadi @ e
i amew fvar STen OIfRY | IS W @n 3 BT JEIed & o O 35-8 A (AR wh n s
@ | & a1 SRIR—6 Arem @ ufd N g wfde

The above application shall be made in duplicate in Form No. EA-8 as specified under -
Rule, 9 of Central Excise (Appeals) Rules, 20G1 within 3 months from the date cn which
the order sought to be appealed against is cormmunicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRSE g & AT Wl el YbH UH S WU A1 S FA G Al FIY 200/~ W AT W) e
3R W8T Her™ IHH U @@ | SIS 81 o 1000/ — @) B I @) W |

The revision application shall be accompanied by a fee of Rs.200/- where the amounl
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A1 Iep, B Sered Yob UG AaTay Ny Rranideer & af srdier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) D IR Yo JAATIH, 1944 W) T 3541 /36~F B AT —
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
@)  Sauierad aRTe| 2 (1) & A g MR & Irerar @) diel, AT & waer A WM e, i

ST Yod Td Hareps et =nenfieRer (Rece) @ uftem esfia difse, seaiar 3 sil 20, 2
e gIRYed dHevs, Femfl TR, SEASEIe—380076

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentiorned in para-2(i) (a) akove.
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The appeal to the Appellate Tribunal shall ke filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upio 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

e g e A 3 el QT BT AT A & AV g qea ey & forg o @ s udad
&1 9 far S MRT 3w g B & gU N b foren ud) BRl @ e B [y gulRaf sdidis
TITIHROT 1 Ueh el AT DBeeidl IRBR T T 3rae fvan S € |

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

I Y MR 1970 gyl Wl o orgfi—1 & afaia Preife Ay arpen dud widdd i
e amee AuReRY Frofae ifietd & gy § § yRds @ 0e 9l ) 6650 TH BRI Yo
fewe @m g Wi | .

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 itern
of the court fee Act, 1975 as amended.

37 AR W Are @Y PrdEv B arel Rl o 3R A e smefia fsar i g S g,
PR SeUeH Pod Ud e el rariever (@raifaf) fram, qos2 # Pifew 81

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

W7 g, el Ieags Godh Ud RparER afiela —renfrreer (Rie). @ 9 eidled @ el |
e AFT (Demand) VA Z2 (Penaiiey B 0% T S0 wiaerT & | grentas, v o .

FU2EqU 8 |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

AT Feure ae NTAr L S o, eafi s ar EmSC B A (Huty Demandedy
(i) (Section) &8 11D & agd fauriic ufh
(i) Tera araa Qe K37 i i
(i) derde &fe Py & frar o & age 2u O

PRV

= g qd ST Ve Tare ardler 3 wee s geren #, i’ qrifad ) & fmw ad ot s e

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to 2e pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is &
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of he
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

=g 5g NS ¥ wiy ardier wiftreRor & @t el e YA Yo Al zug Raiye g ar afr fie e yeud &
10%8@%@3&3@?%?3@%3@?3163%&?10‘34,Wq¢a?rsnwrcﬁ%l

In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penally, whe G

penalty alone is in dispute.”




F.No.V2(29)12/Ahd-1/17-18
ORDER-IN-APPEAL

M/s Bodal Chemicals Ltd, Unit-Ill, Plct No.2102, Phase-IIl, GIDC, Vatva,
Ahmedabad 382445 (henceforth, “appellant”) has filed the present appeal against
the Order-in-Original No.AC/02/Div-11/2016-17 dated- 28.04.2017 (henceforth,
“impugned order”) passed by the Assistant Commissioner, Central Excise, Div-I,

Ahmedabad-I (henceforth, “adjudicating authority”).

2. To state briefly, the facts of the case are that the appellant, a manufacturer of
Dye Intermediates, was using coal in its boiler for generation of steam required for
manufacture of finished products. Based on departmental audit, a show cause notice
was issued on 10.09.2016 demanding central excise duty of Rs.2,126/- on the Fly
Ash generated by burning of coal under heading 2611 of the Central Excise Tariff
Act, 1985 (CETA, 1985) in terms of Notification No.2/2011-CE dated 01.03.2011.
The adjudicating authority confirmed the duty demand alongwith interest and
imposed equal penalty under section 11AC(c) of the Central Excise Act, 1944 read
with rule 25 of the Central Excise Rules, 2002. The appellant has disagreed with the

impugned order and has preferred this appeal.

3. In the grounds of appeal, the main points, in brief, are as follows-
3.1  Appellant submits that impugned order has been passed in violation of

principles of natural justice as the submissions made before adjudicating authority

have not been considered.

3.2  Appellant states that for charging duty of excise, twin conditions of
manufacture and marketability have to be prcved by the department; that show
cause notice as well as impugned order clearly testify that the Fly Ash was
generated during the course of manufacture of excisable goods and no process of
manufacture was undertaken by the appellant for manufacture of Fly Ash.; that

therefore, Fly Ash cannot be considered as a manufactured product chargeable to

duty of excise.

3.3  Appellant states that adjudicating authority has not recorded any findings as

to why the decisions relied upon were not followed; that the adjudicating authority

has also not given any findings on their plea of limitation.

4, In the personal hearing held on 30.11.2017, Shri N K Tiwari, Consultant

represented the appellant and reiterated the grounds of appeal. He stated that the
// \ Ha‘
issue was covered in the Board’s Circular 1027/15/2016-CX dated 25.04.2016. e
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F.No.V2(29)12/Ahd-1/17-18

5. I have carefully gone through the appeal. The issue to be decided is whether
Fly Ash generated from combustion of coal used in the boiler for generation of
steam is leviable to duty of excise or not. As per adjudicating authority, where
Cenvat credit was availed, central excise duty @ 6% was payable on Fly Ash vide
Notification No.2/2011-CE dated 01.03.2011, as amended by Notification
No0.19/2012-CE dated 17.03.2012 and accordingly, appellant was liable to pay
Rs.2,126/- during 2012-13 and 2013-14.

51 1 find that the issue relating to excisability of Fly Ash has been specifically
dealt with in Madras High Court’s decision in the case of Mettur Thermal Power
Station v. C.B.E. & C., New Delhi [2016(335) E.L.T. 29(Mad.)] whereby in a writ
petition, Hon'ble High Court decided that Fly Ash cannot be said to have gone
through any manufacturing process and hence cannot be subject to levy of excise
duty. This case was further affirmed by Hon'ble High Court in writ appeal filed in the
case of C.B.E. & C., New Delhi v. Mettur Thermal Power Station [2017(349) E.L.T.
708 (Mad.)]. I extract para 24 of the decision where it was clearly held that mere
marketability of the product alone would not be suffice to levy duty on the ‘fly ash’,

there being no manufacturing process involved.

24. From the above judgment of the Supreme Court, it is clear that the
first test in the process of levy of excise duty is that the product has to be
produced or manufactured and the second test being that the product so
produced or manufactured should be a marketable commodity. Further,
the Supreme Court has also categorically held that levy of excise duty is
on the manufacture or production of the goods and that leviability of
duty is linked to its manufacture or production. Therefore, as
propounded by the Supreme Court in a catena of decisions referred to
above, the twin tests of manufacture and marketability should be
satisfied in order to bring the goods within the ambit of excise duty and
failure of even one of the test would render the product not liable for
excise duty. In the case on hand, it is clear from the averments of either
party and is also not in dispute that ‘fly ash’ is a by-product during the
production of electricity and is not the main manufactured item. Further,
the ‘fly ash’ is nota commodity which can be used as such in the market,
but it is usable only as one of the materials in the production of other
products. Therefore, there being no manufacture of ‘fly ash’, but ‘fly ash’
gets formed as a by-product during the production of electricity, merely
because the goods ‘fly ash’ finds a place in the specific or residuary entry
in the schedule it cannot be termed as an excisable commodity, since it
satisfies the test of marketability. The twin tests have to be satisfied in
order to bring a product within the ambit of excise duty and satisfaction
of solitary test alone would not be sufficient to levy excise duty on the
commodity. Therefore, mere marketability of the product alone would
not be suffice to levy duty on the ‘fly ash’, there being no manufacturing

process involved.

| 52  Therefore, even if the Fly Ash is considered marketable, it would not attract

levy of excise duty since it gets genera
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F.No.V2(29)12/Ahd-1/17-18

Dye Intermediates by the appellant and no manufacturing process for Fly Ash is

involved.

53 [ further find that Board vide Circular No0.1027/15/2016-CX dated
25.04.2016 has rescinded its earlier Circular No.904/24/2009-CX dated 28.10.2009
wherein it was clarified that with amendment in section 2(d) of the Central Excise
Act, 1944 in the Budget of 2008, the bagasse, aluminium/ zinc dross and other such
products termed as waste, residue or refuse which arise during the course of
manufacture and are capable of being sold for consideration would be excisable
goods and chargeable to payment of excise duty. In view of this clarification, it
becomes amply clear that bagasse, dross and skimmings of non-ferrous metals or |
any such by-product or waste are non-excisable goods and so is the case with Fly
Ash which is nothing but a by-product or waste arising in the course of manufacture Q
of final products by the appellant. I, therefore, find that issue is no more res integra
and there is no reason to demand duty on Fly Ash. Further, since duty demand has

failed to sustain, there is no question of charging interest or imposing penalty.

6. The impugned order is accordingly set aside and appeal is allowed.

7. 3rdieTdeT SaRT & &l 978 37edieT AT fAueRT ST c’ieh & fena ST &l
The appeal filed by the appellant stands cisposed of in above terms.
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Attested

W
riwarmal Hudda)

Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s. Bodal Chemicals Ltd, Unit-I1],
Plot No.2102, Phase-III, GIDC, Vatva,

Ahmedabad 382445

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - South.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-1I, Ahmedabad- South.
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